closer to the difficult task of determining that conduct occurred than to the simpler one of refuting an attack on witness credibility.
[FN22] Consequently, the very broad admissibility of BWS requires further and different explanation. Finally, this analytical system helps to explain the exclusion of expert testimony regarding eyewitness identifications.
A.Child Sexual Abuse Accommodation Syndrome: Using Psycho-logical Syndrome Evidence to Rehabilitate Credibility, Not to Diagnose
Although conceptually a syndrome might be used diagnostically--to establish cause--most syndromes, particularly psychological syndromes, cannot be so employed. This observation leads to an important difference in the use of syndromes in criminal cases, illustrated by contrasting CSAAS with another syndrome used in child abuse cases, Battered Child Syndrome.
[FN23]
CSAAS was first described popularly by Roland Summit.
[FN24] It is characterized by five features, principally related to the child's behavior: 1) secrecy; 2) helplessness; 3) entrapment and accommodation; 4) delayed, conflicted, and unconvincing disclosure; and 5) retraction or recantation.
[FN25] Most courts now recognize that CSAAS is not diagnostic, since those five symptoms, either separately *470 or in combination, do not point with any certainty to sexual abuse as the cause of the child's conduct. [FN26] In contrast, Battered Child Syndrome, developed by Henry Kempe, is diagnostic.
[FN27] Although it may be characterized by additional symptoms, the archetypical symptoms of Battered Child Syndrome are multiple bone fractures in the legs and arms, at various stages of healing, and sometimes accompanied by subdural hematomas.
[FN28] This pattern of injuries does not occur accidentally, and when these markers are found, the cause is physical child abuse. [FN29] Explicit in the above discussion, and implicit in courts' examination of the admissibility of these syndromes, is the requirement of a very high degree of scientific validity before a syndrome will be admitted to show that criminal conduct occurred.
[FN30] That the syndrome or group character evidence increases the likelihood that a crime was committed is not sufficient. The scientific evidence must deliver a high level of confidence--it must support a diagnosis, [FN31] not just a suggestion of a result.
[FN32] Multiple rationales *471 undergird the requirement of a high level of validity. They include a recognition of the extreme difficulty of the diagnostic task, the awe-inspiring nature of scientific evidence, and concerns similar to ones that animate rules excluding most character evidence about individuals.
[FN33] The conclusion to be drawn from this *472 discussion is worth repeating: a high degree of scientific validity is required for "diagnostic" uses of syndrome evidence, and the use of the evidence determines the degree of validity that is required.
[FN34] As a corollary principle, use of the term "syndrome" should be restricted to situations where it possesses the type of special power that permits diagnosis or a similar predictive or explanatory capacity.
If a syndrome cannot be used diagnostically, however, as is true for most, what is its value to the social sciences or in criminal litigation? It is to describe general reactions to known or assumed causes.
[FN35] For instance, in child sexual abuse prosecutions, testimony regarding CSAAS may assist the jury by explaining that many children who were in fact sexually abused delayed reporting the abuse or recanted their initial accusations; delay does not necessarily mean, as jurors might ordinarily suppose, that the child's testimony is to be heavily discounted because of the apparently impeaching conduct. [FN36] That the evidence serves a corrective function determines the issues social science must address. In order for such evidence to have theoretical value, three propositions must be established. First, the general public must misperceive the social reality regarding relevant group behavior, a misperception that presumably will afflict jurors and distort their attitudes. Second, the expert or the jury must be able to identify when a person is a member of the *473 relevant group (or that identification must be accomplished by other evidence). Third, consistent, stable, and well-defined group behavior--perhaps not a "syndrome" but at least "group character"--must exist in response to a set of conditions assumed or proven to be present in the case.
Answering the question of whether a general public misperception exists is theoretically the easiest of the three tasks. Although current research on public attitudes and knowledge regarding the precise "social reality" involved in a case is often not available, [FN37] in most important areas at least some research has been done that reveals a basic level of misunderstanding.
[FN38] Even if the research does not resolve the issue, courts often assert a societal misunderstanding of social reality if the evidence is other *474 wise deemed admissible. [FN39] In terms of the social science, the more difficult issues are generally the determination of whether the trial participant "suffers from" a syndrome and the precise contours of this syndrome.
[FN40] When CSAAS is introduced, however, these latter two issues are typically not difficult due to: 1) the procedural posture in which CSAAS is offered; and 2) the limited, largely generic, evidentiary use of the syndrome.
Instead of leading with evidence regarding CSAAS, the prosecution customarily begins by eliciting testimony by the child or other evidence that the defendant sexually abused the child. Then, in cross-examination, the defendant challenges that accusation based on apparently impeaching behavior, such as failure to report *475 the incident promptly.
[FN41] Finally, in response, [FN42] the prosecution offers evidence regarding CSAAS to show that children determined to have been sexually abused under independent criteria typically delayed reporting the incident. The instruction to the jury then states roughly that if the jury otherwise finds that the child was sexually abused, failure to report the abuse promptly should not change that judgment because delay is typical of those who have been sexually abused, and therefore not impeaching. [FN43] In addition to being offered in a favorable procedural posture, CSAAS is more easily admitted for credibility purposes because it makes only minimal claims that hardly require a specially-defined syndrome. The prosecution does not offer CSAAS to prove that the child was sexually assaulted by the defendant. Instead, it merely counters defense impeachment of the child by showing that a stereotype often fails to fit conduct under circumstances like those alleged in the case.
The claims based on CSAAS are so general that they can usually be sustained by a more generic condition--Post-Traumatic Stress Disorder (PTSD).
[FN44] Although the psychological markers of *476 PTSD have not been proven to be diagnostic of the precipitating event, PTSD's general characteristics are well-established through observations across a variety of situations, and neither CSAAS nor anything more specific regarding the reactions of children suffering from sexual abuse is required in most cases to support the child's credibility. [FN45] A court need not determine whether the precise dimensions of CSAAS, as opposed to PTSD, have been scientifically established. Indeed, labeling the group reaction a syndrome is superfluous--at least to the extent that "syndrome" has a meaning more specific than frequently observed behaviors in a group of individuals. Thus, admission is easily justified when independent proof of abuse is offered in conjunction with limited claims made by CSAAS, and when CSAAS is used to counter defense impeachment of a child who has exhibited apparently suspicious behavior. However, dangers of misuse remain, even when CSAAS is used in this limited fashion. First, instead of having erroneous stereotypes neutralized, jurors may adopt new erroneous stereotypes that are overly supportive of the prosecution's position. For example, jurors may come to believe that a delay in reporting affirmatively proves that sexual abuse occurred or that all recanted allegations of sexual abuse are true. These new stereotypes may arise as a result of *477 a number of factors, including the apparent certainty of expert scientific testimony about syndromes and the use of terminology that suggests scientific proof of the crime.
[FN46] Second, demonstrating that there are groups of people who exhibit conduct or reactions similar to the claimed behavior of the witness, victim, or defendant may appear to corroborate the content of the participant's story.
[FN47] The jurors may come to believe that because that story resembles the experiences of many other people, it is likely to be true.
The dangers noted above may be addressed to some degree by instructing the jury to use the evidence for limited purposes 46 and by restricting the extent and form of the testimony.
[FN48] When CSAAS is used to counter impeachment by the defense, the combination of factors described above generally makes its receipt proper. Even then, appropriate control remains a practical challenge to trial court judges and an empirical challenge to social scientists.
[FN49] The impact of the evidence must be carefully calibrated *478 so that the case is not decided on a newly generated, erroneous stereotype. As suggested above, prohibiting use of the term "syndrome" in this context is an obvious limitation that courts should impose.
B.Battered Woman Syndrome: A Frequently More Ambitious Use of Syndrome Evidence that Challenges the Quality of the Social Science Battered Woman Syndrome is often offered in homicide cases where a woman has killed her male companion. [FN50] The syndrome evidence may be used for a number of purposes: dispelling myths that would damage the defendant's credibility as a witness; [FN51] helping to establish the reasonableness of various elements of the defendant's conduct, such as her failure to leave the abuser, her fear that an assault by the abuser was imminent, or her belief that the impending assault would involve the use of deadly force; [FN52] or proving the ultimate question of whether her act was reasonable.
[FN53]
The scientific challenge is greatest if the psychological BWS has been given a strong diagnostic meaning like that of physical Battered Child Syndrome, where the expert uses the syndrome to *479 establish that the injuries were non-accidental.
[FN54] Furthermore, with more substantial claims for the power of the syndrome and with more aggressive legal uses of the evidence, dangers more legal than scientific in nature also increase. These law-related dangers concern the impact of the testimony on non-scientific issues of moral blameworthiness and social responsibility.
When BWS is used for the purpose of restoring the credibility of the defendant by countering prosecutorial impeachment, no specialized evidence showing BWS to be a "syndrome" is required. BWS performs the same role that the accepted use of CSAAS performs in child sexual abuse prosecutions. And, as with CSAAS, the claims of BWS are adequately supported by the more generalized reactions of PTSD.
[FN55] Thus, the syndrome carries no special weight and breaks no new ground; the evidence, almost regardless of form, is readily accepted. [FN56] Empirical research has established that the experience of women in abusive relationships produces a set of unique responses, [FN57] and that the public, although not entirely ignorant of that social reality, has some major misperceptions about it.
[FN58] As a way *480 of correcting society's basic misinformation about the reality of battering relationships, the social science is adequate.
The challenge to the adequacy of this research is also not great if the evidence is used simply as a basis for the jury to compare the situation of the defendant and that of other women to determine whether the defendant's reactions were reasonable, in the sense that they were normal. Although use of the evidence to prove reasonableness is different than use of CSAAS solely to rehabilitate credibility and requires a different legal justification, the demands of scientific validity are not substantially greater.
[FN59] Frequency of observed behavior among similarly-situated women, rather than the presence of a true syndrome, should be sufficient for admissibility. [FN60] When BWS is used in a stronger sense, as a rigorously developed psychological syndrome through which the expert independently establishes that the particular woman's conduct was reasonable, or, perhaps more appropriately, excusable because of the impact of a true syndrome on her perceptions and conduct, the adequacy of the social science is put to a much more strenuous test.
[FN61] When BWS is used in this strong sense, the adequacy of *481 the science supporting the syndrome raises two types of questions. First, what are the precise, rather than general, dimensions of that social reality, that syndrome? Is there a precisely defined syndrome that establishes a causal relationship between the pattern of abuse suffered by the defendant, her psychological reactions, and her perceptions or subsequent conduct? Second, to what degree are experts able to diagnose a woman as "suffering from" or fitting within the precisely defined syndrome? The key questions are: 1) whether the scientific evidence supports the existence of a syndrome in any sense beyond a frequently observed, but hardly invariant, correlation between a complex series of behaviors; [FN62] and 2) whether the expert can, in an individual case, independently certify that a particular woman fits within the syndrome.
Some of the difficulty in establishing the validity of social science related to this syndrome is a consequence of the virtual impossibility of conducting a controlled experiment. Using case studies of observed battering relationships is valuable, but such studies present problems in research design related to choosing subjects based on outcomes of the "dependent variable."
[FN63] Case *482 studies generally cannot define diagnostic syndromes because the researcher sees only the features present in the study group, and cannot determine, even from the frequent presence of that feature, that it differentiates the observed group from other normal individuals.
[FN64] By contrast, when BWS (or CSAAS) is used only to rehabilitate a woman (or child) who has been shown by independent evidence to have been abused, the task facing the social scientist is much easier, and research on the dependent variable is quite acceptable.
[FN65] Here, the evidence is designed simply to enrich the jurors' experience by providing them with information about a new context in which to evaluate unfamiliar conduct. Similarly, exactly what psychologists and other social scientists can diagnose regarding battering from clinical observations is uncertain. Most courts have limited the margin of error by requiring that independent evidence of a history of abuse be introduced as a precondition for admitting BWS.
[FN74] Nevertheless, where this other evidence is ambiguous, and where there is genuine doubt as to whether the individual in question is in fact a "battered" person, [FN75] experts are not able to either diagnose battering or its extent *484 from its psychological markers, or confidently distinguish BWS from the more general symptoms of PTSD.
[FN76] Accuracy of diagnoses, however, is important when the syndrome is used, not merely to support the woman's credibility as a witness or to give a benchmark of other women's behavior for comparison, but for the more ambitious purpose of establishing psychological determinants of the woman's perceptions and conduct.
Despite the failure of social science research to obtain the required level of certainty and sophistication, a syndrome is typically admitted either as a result of court ruling, or, more interestingly, as a consequence of a specific statutory authorization mandating admissibility of BWS evidence.
[FN77] The Ohio statute, for example, exhibits the broad sweep of such legislation.
[FN78] It states that BWS "currently is a matter of commonly accepted scientific knowledge" [FN79] and allows expert testimony regarding the syndrome to be introduced in support of self-defense "to establish the requisite belief of an imminent danger of death or great bodily *485 harm that is necessary . . . to justify the person's use of the force in question." [FN80] I suggest an additional reason for broad admissibility, despite a debatable scientific foundation for the syndrome--politics.
[FN81] Society has arrived at a basic political judgment: the balance of advantage should be shifted in litigation in favor of battered women who respond violently to their batterers.
[FN82] Regardless of how it is *486 technically labeled, my contention is that the substantive law of self-defense is being altered by changes in evidentiary rules designed, in large part, to aid women who have engaged in self-help. The motivation for admitting BWS is quite understandable. Domestic violence by husbands and boyfriends against women is an enormous social problem in the United States.
[FN84] In inter-spousal killings, well over half of those killed are women.
[FN85] Of women who kill, a large percentage have been previously battered by the men they kill.
[FN86] Society may justifiably believe that the vast majority of women who die at the hands of their male domestic partners are the ultimate victims of widespread battering and that these women are largely, if not entirely, guiltless. In contrast, many of the male homicide victims perpetrated violence against their female domestic partners in a way that contributed to their deaths. In a situation where precise proof of actual events and the survivor's state of mind will be difficult, the judgment is that women who kill and can show a history of battering should be aided in their legal defense; when marginal cases are tried, the woman should generally be given some help in prevailing.
[FN87] *487 In this context, even though the precise elements of BWS are uncertain and some aspects of the syndrome's scientific foundation remain weak or unproven, judges and legislators believe BWS to be better than the existing ignorance of jurors. The social reality facing battered women is not a matter that can be excluded from jury consideration. With or without expert testimony, that reality--or a stereotypical distortion of it--will be part of the jury's reasoning process.
[FN88] Leaving jurors to their untutored biases in this situation is not particularly inviting, and even an incomplete scientific examination of the issue is likely to be superior. The general perception is that the science is sufficient to support the intuition of judges, legislators, scholars, and much of the public that the experience of women who have been battered renders reasonable much that jurors often find unreasonable.
[FN89]
*488 My point--that the substantive law is being changed--is, of course, technically inaccurate, since the law of self-defense has not been changed in most jurisdictions.
[FN90] The feature that is new is the almost automatic admission of contextual information in cases where the defendant is a woman who has previously been battered. [FN91] Despite the fact that change is coming through an evidentiary *489 rule rather than a modification of self-defense law, my point remains: courts and legislatures are altering the substantive law by admitting a new class of evidence that will produce predictably different outcomes.
[FN92] Although in part a resolution of a factual issue, this determination is also based on a moral judgment about who should be punished in the context of domestic violence.
A sophisticated view of criminal law recognizes that it regulates both the determination of historical fact and the evaluation of moral guilt.
[FN93] Changes in evidence law that alter the determination of historical fact can have the same effect as changes in the substantive law, both by giving the jury additional information and by providing a richer context for the jury's exercise of moral judgment. Professor Faigman has argued that the social framework regarding BWS, although often proffered in the guise of scientific fact, reflects in reality a "thinly disguised normative judgment" *490 whereby the "established policy of legal rules becomes modified, and in some cases nullified." [FN94] To the extent that the social science research does not adequately support the use of BWS in all its uses, I believe the effective result is as Professor Faigman argues: that such results should be recognized in the interest of accuracy, and that a normative judgment was, at some basic level, likely understood and intended by many lawmakers. [FN95] The broad political consensus is both that social reality of the battering relationship is badly imbalanced and that the legal process has not appropriately responded to self-help violence by women.
[FN96] As a result, and despite scientific uncertainty *491 about the existence of a true syndrome, the judgment is that jurors should nevertheless receive such evidence to help redress the imbalance. Expert testimony regarding the weaknesses of eyewitness identification testimony, while not syndrome evidence itself, shares an essential feature with much syndrome evidence in that an expert offers information about how groups of people perceive and react as a basis for evaluating the claims of an eyewitness in a particular case. Although expert testimony regarding BWS is usually admitted, expert testimony regarding the weaknesses of eyewitness testimony is consistently rejected. [FN98] While ignoring the *492 weakness of expert testimony with respect to the former, courts find little significance in the strength of the social science research with respect to the latter. In excluding experts on eyewitness identifications, courts employ a number of rationales, [FN99] but recently they have tended to emphasize the "fit" of the evidence to the case. [FN100] Courts approach the issue of "fit" in two ways. First, following United States v. Downing, [FN101] courts have required a showing by the defense that the content of the expert's testimony is sufficiently tied to the facts of the particular case.
[FN102] The result of such analysis is to leave the admissibility of the evidence within the discretion of the trial judge, who almost always decides to exclude it. [FN103] On a few occasions, appellate courts have found that the trial court improperly excluded expert testimony on eyewitness identification when the evidence was closely connected with the facts of the case involving an important and likely misunderstood issue. [FN104] *493 The second application of "fit" is much more questionable in terms of evidentiary and scientific analysis. Some courts exclude the testimony because the expert has not examined or cannot give an opinion about the weakness of the particular identification.
[FN105] This objection is rather extraordinary when examined in light of the social science. Although it is correct that experts cannot make the particular connection being demanded, this inability does not differentiate expert testimony on eyewitnesses from most syndromes. Except for the rare syndrome that is diagnostic, experts cannot establish the presence of a syndrome independently of the participant's generally self-serving claims. [FN106] Other courts expand this element of "fit" into what I believe is the true concern animating the general exclusion of expert testimony regarding eyewitness identification: that such testimony applies to too many cases and may broadly undermine jury acceptance of identification evidence.
[FN107] Such courts argue that an expert's opinion concerning the unreliability of eyewitness testimony is based on statistical averages and that the eyewitness in a particular case may well not fit within the spectrum of these averages. In the judgment of these courts, it would be inappropriate for a jury to conclude, based on expert testimony, that all eyewitness testimony is unreliable. [FN108] *494 When the very different treatments of expert testimony regarding BWS and expert testimony regarding eyewitness identification are compared, courts' striking indifference to variances in the quality of the research between the two areas is apparent. The research with regard to the former, as described above, [FN109] has been vigorously criticized, while the research regarding eyewitness identification, which is classic in its methodology, rests on very solid ground. [FN110] However, when one examines the quality of the evidence in combination with its use, the focus on the "fit" of the evidence rather than its scientific validity is more sensible. For eyewitness identification experts, the quality of the science need not be exact, much like the research regarding CSAAS, because eyewitness expert evidence is being used only to explain reactions to known conditions, not to diagnose a pattern of behavior indicating that an event occurred. The science should be judged adequate for its purpose, but that judgment is not decisive; the adequacy of the science is a necessary but not a sufficient condition. The ultimate issue is the helpfulness of the evidence for what is a relatively limited purpose. When courts concentrate on the "fit" of the evidence, they are speaking to that relative degree of helpfulness and may be assuming that the science is adequate for that purpose.
Although the "fit" of the evidence to the case provides part of the explanation for the consistent exclusion of expert testimony on eyewitness identification, I believe that the more important factor is the perceived impact of the testimony on outcomes.
[FN111] Group character evidence exists largely separate from the facts of the case, and so it may be used, and therefore might affect the outcome, in large classes of cases regardless of their particular facts. Furthermore, such evidence typically favors one side in the case, consistently aiding either the defense or the prosecution. In these circumstances, feelings about the correctness of the relative rate of convictions or about specific societal ills, such as the need to be more effective in protecting children from sexual abuse and women from domestic violence, play an important role in the general admissibility decision. The social judgment has been reached that, in light of unfavorable odds in the home, prospects at trial should be improved for battered women, who are typically true victims. In contrast, and despite lip service to the inherent weaknesses of eyewitness identification evidence, courts do not believe that innocent defendants are frequently convicted as a result of such evidence.
[FN112] The greater perceived danger is that such expert testimony would too often produce acquittals of the guilty; this fear has led to its general exclusion. Judicial concern with impact on outcomes, although more traditional in form and less explicitly political than many decisions regarding BWS, is another manifestation of the operation of politics. Is there a crisis in contemporary criminal cases where syndrome evidence is used in defenses that are based on the fact that the defendant has been abused? Certain highly visible cases create the impression that there is, and several commentators suggest these cases reflect a dereliction of personal moral responsibility in the criminal law and in American society.
[FN113] The problems with which syndrome evidence is associated, however, have been part of our jury trial system at least since stories of successful trial lawyers have been recorded; with or without syndrome evidence, certain types of self-defense cases have always proved challenging to the prosecution. Although syndromes aid the defense in some of these cases, the use of such evidence does not constitute a watershed development in the defense arsenal.
The cover of the June, 1994 American Bar Association Journal asked: "Has a Talk-Show Mentality Softened Jurors to Accept Any Excuse?" [FN114] To be sure, television talk shows bombard the public with tales of woe and abuse. However, the claim of the Journal cover is almost entirely fanciful. If there is a connection between talk shows and excusing the abused, the connection is precisely the opposite of that suggested--the public has heard so many claims of abuse that, if anything, it has become jaded. [FN115] The real problem is not a tendency to accept a generalized claim of abuse as an excuse or defense for criminal conduct. Rather, it exists when the person believed by the prosecution to be the *497 victim is presented by the defense as having acted violently toward the defendant or as having been generally "unworthy." Although American juries are not particularly impressed by an "abuse excuse" when the defendant claims that past societal wrongs justify criminal action against an uninvolved victim, I believe that juries resonate with defenses that paint that alleged victim either as generally unworthy or as deserving to die for particular wrongs done to the defendant.
Painting the alleged victim as one who deserved his fate is hardly new. Three decades ago, long before BWS was recognized, the colorful defense attorney Percy Foreman described his success in one case where, after he had sketched an impression of the "victim's" misdeeds, "the jury was ready to dig up the deceased and shoot him all over again." [FN116] Almost accidentally, that feeling may comport with justice. Its predominant effect, however, is likely to be an acquittal, not because of what the victim did to the defendant during the legally relevant period, but because of who the victim was or, more problematically, who the defense portrayed him to have been.
Even without syndrome evidence, proof of some past acts of violence by the decedent, either acts against the defendant or acts the defendant knows of, is uniformly admissible in spousal killings. [FN117] Furthermore, the "subjectifying" of self- [FN118] and the expansion of the "imperfect self-defense" defense [FN119] provide excellent theoretical vehicles with which the defendant may introduce an expanded range of the decedent's vile acts. Such opportunities are available independent of developments in syndrome evidence. [FN120] *498 Syndrome evidence does, however, provide a number of advantages to a defendant set on vilifying the decedent. First, syndrome evidence lends credibility to the defendant's factual assertions, which may otherwise be of doubtful validity but nevertheless immune to direct refutation because the defendant killed the only other knowledgeable person. The jury is likely to give the defendant's story of abuse more credit than it otherwise would receive because many others have told the same or a similar story. [FN121] Second, expert testimony regarding a syndrome may, in some instances, include testimony by the expert of the reasonableness of the defendant's conduct. If this type of testimony is permitted, then the defendant benefits from the weight of an expert's "not guilty" judgment.
[FN122] Third, syndrome evidence will usually permit an expansion of the scope of the victim's conduct that is admitted, both in terms of the period of time covered and the types of conduct included. [FN123] These advantages are generally available in cases where BWS evidence is introduced, and I would be distressed if these problematic aspects of BWS evidence were extended indiscriminately to other areas, [FN124] permitting a victim's history of violence or other misdeeds to be used to justify a defendant's homicidal act. The case of Daimian Osby threatened to produce such an expansion. In April, 1994, Osby was tried in Fort Worth, Texas for the murder of two men; he contended the killings were justified under the self-defense principle, as supplemented by, in his *499 attorney's words, an "Urban Survival Syndrome." [FN125] Osby testified in the initial trial, which ended with a deadlocked jury, that he killed his 28-year-old and 19-year-old cousins after a year-long dispute over $400 he had won from them in a dice game. [FN126] Osby, an AfricanAmerican, contended that he shot the two unarmed men, also African-Americans, because they had threatened him a week earlier with a shotgun and he feared for his life. [FN127] Osby added to these claims the testimony of an expert who described general statistics regarding violence involving young African-American men. [FN128] The expert testified that members of this demographic group were statistically more likely to commit violent acts or to be victims of such acts than members of other groups. Osby's lawyer attempted to manipulate these facts into a syndrome with the argument that the perceived level of terror is greatly increased when a young AfricanAmerican male is set upon by other young African-American men. [FN129] Another case illustrates the danger of expanding the self-defense doctrine developed in BWS cases to situations that may *500 present a more fundamental challenge to the law. In Durham, North Carolina, Michael Seagroves, a white male, claimed that he was lawfully defending his home when, in March 1993, he fatally shot an unarmed 15-year-old AfricanAmerican boy four times and wounded the decedent's 17-year-old companion. The two had broken into Seagroves' garage to steal his motorcycle while he was at home caring for his ill infant son. [FN130] At trial, Seagroves called a psychiatrist who had examined him and found him to have suffered from an acute stress disorder during the break-in that subsequently matured into Post Traumatic Stress Disorder (PTSD). [FN131] That evidence aided Seagroves' defense on two fronts--credibility and criminal responsibility. [FN132] Seagroves' testimony regarding the defense of his home was impeached by prior damaging statements to the police and by his inability to explain his conduct fully: according to the police, Seagroves stated shortly after the fatal shooting that he fired several shots at the intruders as they ran away, even stepping outside the broken garage door and firing two more shots. [FN133] When he testified at trial, he stated that he had fired only when the teens ran toward him in the garage and denied firing as they ran away. [FN134] Seagroves' trial version supported his acquittal; his prior statement did not. [FN135] Regarding credibility, the psychiatrist testified that during the intrusion Seagroves was under acute stress and later suffered from PTSD; [FN136] that PTSD can affect the ability to remember; and that Seagroves suffered memory lapses when he was most fearful--when he felt he was under attack and fired the shots. [FN137] The expert *501 also testified that when Seagroves fired at the intruders, he acted in "an understandable way," [FN138] did "what a 'normal' person would have done in the same circumstances," [FN139] and was "on automatic pilot, . . . firing reflexively out of terror." [FN140] This part of the expert's testimony, which went beyond credibility to criminal responsibility, is potentially of much greater significance.
Taken together, the Osby and Seagroves cases illustrate the potential danger of extending the doctrines developed from battered woman self-defense cases into other areas. [FN141] The defendant may attempt to use expert testimony to paint the decedent as part of a feared group, as Osby did by introducing statistics regarding violence by young African-American males. The defendant may also attempt to introduce testimony that labels his own conduct as understandable, or even explicitly reasonable. In my judgment, the type of threat posed by the Osby case can be controlled relatively easily. The challenge of the Seagroves case to evidence law is subject to a limited control, but cannot be fully answered without resorting to measures that would sweep too broadly.
True "trash" syndromes should not threaten justice; they can and should be excluded as scientifically invalid. The Urban Survival*502 Syndrome should be excluded on the basis of well-established principles of evidence law. Admission of such evidence requires a showing that some real science exists to support the expert testimony; [FN142] no reliable theory or methodology supports Urban Survival Syndrome. An essential element of the justification for admitting group character evidence is that it must correct jury misinformation and eliminate biases; Urban Survival Syndrome evidence fails that basic requirement as well. In the Osby case, the defense entirely failed to prove that it was correcting an erroneous stereotype. Instead, use of the Urban Survival Syndrome likely exacerbated a set of powerful, negative stereotypes held by the community regarding young African-American males and violence. [FN143] In a case like that of Seagroves, where syndrome evidence is used to establish affirmatively, albeit indirectly, the reasonableness of conduct, the expert should be required to: 1) demonstrate a present ability to diagnose the existence of a condition that would support an opinion regarding reasonableness; or 2) acknowledge that his testimony is merely an interpretation of the defendant's claims. In the Seagroves case itself, the expert did not and could not show that he was able to establish independently that the defendant's reactions at the time of the shooting were "normal" and "reflexive," rather than those of a homeowner who was traumatized by a break-in and or its fatal aftermath but who over-reacted when he fired the fatal shots. Particularly when the use of *503 syndrome evidence moves beyond support of credibility, a lack of independent validation should impose an explicit limitation on the expert's claims.
Also, experts should not be permitted to testify that a defendant's conduct was "reasonable." The key point in the law of selfdefense is that "typical" or "common" behavior is not the equivalent of that which is "reasonable." [FN144] Moral values that inform the legal definition of reasonableness are not part of a psychiatrist's or psychologist's expert view; they are built into the law. An expert's statement that conduct was reasonable provides a classic example of testimony that incorporates a legal concept used differently by the expert than it is in the law. [FN145] Nevertheless, a new blanket rule of exclusion is unnecessary, since the testimony should not be permitted under the standard analysis of Federal Rule of Evidence 704(a).
The expert in the Seagroves case, however, did not cross the line into the impermissible--his testimony was a step removed from the use of legal terminology, and would appear to be permissible under the Federal Rules or other bright-line prohibitions against testimony about ultimate mental states. [FN146] Whether the expert's testimony had a decisive impact, or merely provided a convenient explanation for the jurors who had reached a conclusion of innocence for other reasons, would be virtually impossible to determine. Even if such evidence was not decisive in the Seagroves case, evidence of this type is likely outcome-determinative in some other cases, [FN147] and effective control of its use is not easily accomplished.
Moreover, regardless of efforts to limit misuse, cases like Seagroves' will continue to trouble the legal system because the central problem lies not in syndrome evidence but in society's long-standing support for attractive instances of vigilantism.
[FN148] I *504 believe society's favorable reaction to such cases results from fear of crime, distrust in courts' and governments' ability to solve the crime problem and to make society safe, and visceral support for those who appear to have acted decisively against crime and criminals. Such a reaction no doubt supported the broad acceptance of BWS. Although this response to crime is largely understandable, it is also undesirable, regardless of its form, and should be constrained at least to situations where the reaction generally comports with basic justice, as it does with BWS.
B.The Difficult Task: Drawing Reasonable Distinctions to Admit and Exclude Classes of Group Character Evidence
Courts, and in some cases legislatures, have developed general rules for admission of several sorts of group character evidence, such as CSAAS, BWS, and expert testimony regarding eyewitness identification. [FN149] Except with regard to eyewitness identification experts, these rules are shaped roughly by the appropriate evidentiary doctrine and are generally satisfactory despite the critical influence of politics. Even with regard to eyewitness experts, exclusion may reflect a correct practical judgment regarding the substantial overall impact on criminal trials if such testimony were routinely admissible. [FN150] In an earlier article I called for an effort to screen group character evidence in an exacting fashion; [FN151] I now believe that a precise sorting of such evidence is beyond the capability of courts in any more than rough categorical terms.
Admissibility, if precisely determined, rests on a set of discriminations, each of which requires delicate scientific judgments, careful conceptualization of the use of evidence, and precise information about the validity and impact of the evidence. [FN152] In the *505 context of ordinary criminal litigation, which occurs mostly in overworked state courts and relies on individual lawyers barely adequate for tasks that do not require scientific sophistication, courts cannot realistically be expected to reach delicate and precise conclusions in individual cases on such complex issues. Given these constraints, one ought not object too strongly to categorical rules that respond to broad social judgments as long as the underlying analysis is reasonably honest and takes only limited license with evidentiary principles. [FN153] In spite of the difficulties of these precise admissibility determinations, we can hope that judges will sometimes exercise their discretion and rule against the general trend, admitting, for example, expert testimony regarding eyewitness identifications when *506 circumstances support special treatment. Although my general view is that American courts should remain skeptical of and careful about the admission of syndrome and syndrome-like evidence in criminal cases, they should not reflexively reject all new group character evidence. In some areas, the increased use of such evidence should be encouraged, assuming the underlying social science research has been proven sound. In other areas, past admissibility decisions should be reversed or admission strongly resisted. An important determinant of whether expansion into a new area should be willingly entertained, even if skeptically, or strongly resisted is the old-fashioned concept of the prejudicial impact of the evidence: how likely is it that the new form of proof will encourage the jury to reach a verdict based on who the victim or defendant was rather than what he did in the particular violent encounter?
In light of the preceding discussion, I suggest two areas where expansion of group character evidence and recognition of a true syndrome may be appropriate in the future. The first area concerns judgments about witness credibility. Currently, jurors (and judges, for that matter) decide credibility issues based in part on the demeanor of witnesses. Those judgments are based on social experience. Although experts cannot yet determine with any certainty who is telling the truth based on demeanor, they may some day be able to educate jurors on what factors are more likely than others to be indicators of truth-telling; they may be able to correct the erroneous views of the general public about which demeanor factors are most salient. [ If the validity of these basic concepts can be established by social scientists, a second task will present itself to scientists, legal scholars, and courts: finding a form for such evidence that will, on balance, provide greater benefits than distractions and therefore be admitted categorically. [FN155] If a generally acceptable form for evidence *507 regarding credibility markers in demeanor is developed, admissibility should follow. The evidence would be used neither to diagnose--so the scientific task should not be extraordinarily demanding--nor to provide a platform for vilifying a party.
The second area for a potential expansion of group character evidence relates to the diagnosis of sexual abuse of children using psychological markers and the observations of physicians. Despite a history that does not inspire confidence, diagnosis of child sexual abuse by social scientists may, in the long run, reach a level of validity sufficient to warrant admission.
Most courts and commentators agree that CSAAS is not a proper tool for diagnosing the sexual abuse of children. [FN156] That does not mean, however, that social scientists cannot, for all time, diagnose child sexual abuse by relying upon behavioral patterns in combination with statements of children. Currently, some experts in the field believe that such a diagnosis is possible where a combination of specific factors are observed. [FN157] Courts should require the highest level of scientific validation in such situations, since use of group character evidence similar to CSAAS to "diagnose" child abuse presents the sternest challenge to scientific research, given that controlled experiments are not possible. Also, using science in this way entails the greatest dangers that scientific claims will overwhelm lay judgments as to the central issue in the case. Despite these obstacles, social scientists may someday meet the challenge. *508 Today, on the other hand, courts permit without much analysis opinions rendered by medical doctors that differ little from those they almost universally exclude when offered by social scientists. A substantial percentage of sexual abuse cases lack physical markers that are diagnostic. [FN158] Nevertheless, doctors frequently diagnose sexual abuse using historical data to supplement supportive but non-diagnostic physical indicators. [FN159] American courts permit such diagnoses, [FN160] as well as others based on symptoms reported by the patient to medical doctors; courts do so because of a longstanding practice of admitting clinical findings of physicians that cannot be independently established by physical markers, such as the testimony of doctors in support of pain-and-suffering claims resulting from soft tissue injuries. Historical results should not, however, blindly guide future decisions if the science cannot establish the validity of the diagnosis. [FN161] As argued above, the barriers to admitting syndrome and group character evidence should be high where the evidence is used to diagnose criminal conduct or where the strong form of a syndrome is claimed. In addition, courts should be reticent to admit such evidence where it provides new or more effective ways of bringing emotion into the trial--where it gives greater latitude to vilify or generate sympathy for a victim or defendant, [FN162] and *509 specifically where it helps defense attorneys persuade the juries to "dig up the deceased and shoot him all over again." [FN163] One possible way to handle this problem is through the use of categorical rules to exclude broad types of syndrome evidence for certain general purposes, such as proving a defendant's mental state. [FN164] Although not totally misguided, such an approach would likely prove ineffective in solving the problem. Moreover, the approach might be too rigid and might exacerbate the basic problem by suggesting that, if the evidence is not excluded by the categorical rule, it is admissible. I believe the task is best handled by application of the well-established evidentiary principles noted above. First, the validity of the science must be demonstrated, a requirement that should be more exacting where the evidence is used to diagnose events or to establish affirmatively the reasonableness of conduct. Second, the evidence must refute rather than enhance societal misperceptions. Third, experts should not be allowed to give scientific statements on legal and moral issues. Abuses of the law not handled by these prohibitions should be corrected via the time-tested responsibility of the judge to exclude evidence that is substantially more prejudicial than probative.
C.The Advantage, Challenge, and Uncertain Consequences of Acknowledging the Role of Politics in the Admission of Batered Woman Syndrome Evidence I now return to a key consideration--the consequences of an acknowledgment that politics have played a role in shaping evidence law regarding the admission of BWS evidence. I suggest that such recognition is likely to yield one specific benefit: it will *510 inhibit the expansion of the principles developed in battered woman self-defense cases to more problematic situations. [FN165] Proper limitation of the doctrines associated with BWS will likely be aided by an explicit recognition that those doctrines occur as a set of special evidentiary rules related to violence against women. [FN166] Society and the law have not dealt well with the plight of battered women outside the courtroom. With BWS (and some other general changes in the substantive law of self-defense), rules are being changed to assist those women who find themselves charged with killing their male companions.
The social reality relating to violence against women does not require admission of syndrome and group character evidence in other areas. I believe that American judges and legislatures will agree, as long as these new rules may be explained as part of a solution to a specific social problem rather than entirely neutral applications of basic evidentiary principles. [FN167] Recognizing the political nature of decisions regarding BWS should inhibit the extension of similar evidentiary treatment to other areas until *511 social and political forces demonstrate an equal claim to a change in the law, which rarely occurs.
[FN168]
Now is a good time to acknowledge officially that the evidentiary treatment of BWS reflects social and political judgments as much as (or more than) it reflects evidentiary analysis. [FN169] This recognition is particularly appropriate given the growing number of proposals to change other rules associated with adjudicating cases involving violence against women. In addition to the broad acceptance of BWS, recently enacted Federal Rules of Evidence 413, 414, and 415 reflect the impact of this political movement. [FN170] Additional proposed changes include the recognition of new hearsay exceptions for statements by victims of sexual violence [FN171] by homicide victims who were previously victims of domestic violence at the hands of the defendant; [FN172] receipt in domestic homicide cases of evidence of prior domestic violence perpetrated by the defendant against the victim; [FN173] broad admission of expert testimony regarding profiles of those who batter and those who are battered when offered in prosecutions of the batterer; [FN174] and creation of a first-degree murder statute for domestic homicides. [FN175] *512 Most of these changes target evidentiary law rather than the substantive criminal law, but all intend to steer substantive outcomes in a specific direction. It is likely that many of them will soon become law. In retrospect, the broad admissibility of BWS, achieved principally through judicial action, and the implementation of "rape shield" rules, which resulted principally from legislation roughly a decade earlier, are now part of a powerful movement. The time has come to recognize that this body of legal changes is a response to a newly perceived social reality rather than simply an unrelated and neutral evolution of legal principles. [FN176] Cases that involve what I have termed "attractive vigilantism" should be understood, if not controlled, by another type of characterization. Such cases should be recognized for both the tragedy and the anomaly that they represent. Rather than signifying a deterioration of society's willingness to impose moral judgments, defenses based on attractive vigilantism reflect other, more prosaic concerns. Not guilty verdicts in such cases will occur as long as society fears senseless violence and as long as defense lawyers can paint a decedent as deserving of his or her fate. My argument is not that our most difficult and emo- Admittedly, the specific benefit of identifying and limiting the extension of BWS principles to more problematic areas is gained at a cost; the story of BWS's legal foothold inevitably provides a model for other political influences to affect evidence law. Political and social judgments motivate many, if not all, changes in law--whether they are made by legislatures or courts and whether they occur in the law of evidence or elsewhere. However, when a court makes changes based on political and social considerations while claiming the change is based on a more neutral basis, such as social science, the court may undercut its claim to legitimacy, which should rest on bases more neutral than political responsiveness. [FN177] With regard to BWS, however, any loss of legitimacy has been small, because the courts are in accord with community sentiment, and where democratically elected bodies have acted, they have been in agreement with those courts that broadly admit BWS.
From a long-term perspective, a more significant danger is that courts will be encouraged to abandon further their role as a brake on popular sentiment, becoming even more responsive to social and political forces and increasingly shaping legal doctrines to fit majority sentiment while claiming to be responding to neutral concerns. [FN178] Excessive political sensitivity is already a serious problem in criminal cases, particularly where the presiding judges are elected. [FN179] The ultimate danger is that the popular concern of the day will dictate not only the content of statutes but also judicial rulings and caselaw in general. [FN180] Recognizing the role of *514 politics in altering evidence rules is likely to have a minor effect, at most, given the powerful political pressures already at work.
At a more general level, my argument that politics have played a role in remaking certain evidence rules may reflect merely another postmodern insight, brought rather late to the field of evidence. No doubt politics in support of a dominant value structure have always played a major role in the shaping of evidence rules. Previously, these politics were not recognized as such because they were couched in the purportedly neutral value system of a professional elite who professed to seek only accuracy in factual adjudications. For many like myself, these values not only seemed to be neutral, but also had the additional benefit of producing results generally consistent with traditional liberalism. What I suggest in this Article may be nothing more than a recognition that political forces are now openly shaping a field of law--the law of evidence--where such forces have been previously less overt.
Overt political involvement is often most apparent when evidence rules affect criminal litigation. Since the making of criminal law--the determination of who should be punished, how, and for what types of activity--has long been recognized to reflect political judgments, a similar role for politics in the evidence law employed in criminal litigation is hardly shocking. Nevertheless, some may argue that the basic aspiration of evidence law--the determination of facts--is distinct enough from the value-laden issue of crime definition so that, even if political forces play a role in criminal law formulation, these forces should not be allowed to shape evidence rules. The argument clearly has some merit, but even at the technical level of distinguishing the functions of the two bodies of law, it is not sufficient to set evidence rules to one side. In some types of cases, such as many battered woman self-defense cases, the most appropriate way to achieve a desired substantive result may be to admit more contextual information about the defendant. It may be that no substantive change in the law can capture the complexity of a needed correction in self-defense law as efficiently and accurately as an evidentiary change can.
Even if it is agreed that politics have an inevitable role in shaping law, and that evidence law is not entirely immune to the *515 effects of this role, critics of my position may argue that recognizing a role for politics is only appropriate as an attempt to criticize and correct the law retrospectively. I appear to do more--to suggest that good politics can turn bad evidentiary principles into good law and, prospectively, to welcome politics to the task of shaping of evidence rules. [FN181] Critics may contend that even if one is convinced politics have played a role and therefore that accuracy and honesty support a recogni- tion of that role, [FN182] politics should continue to be resisted, and the appropriate ex ante position with regard to rule revision should be that politics remain an impermissible factor in shaping evidence law. I am attracted to this more negative view, and remain ambivalent that politics should be welcomed.
The more significant point, however, can be found in my observation that politics are now a major part of the shaping of some types of evidence law and my prediction that it will expand its influence. [FN183] Politics in the near and intermediate future will likely affect the law through the efforts of victims and other *516 groups that support greater admission of evidence, often styled as "truth-in-evidence" movements. Concretely, such efforts are likely to lead to further admissibility of previously excluded classes of evidence regarding the defendant, especially evidence regarding the defendant's character and past bad acts. Indeed, a number of the proposed initiatives of the effort to curb violence against women would do just this.
[FN184] Additional group character regarding defendants, victims, and witnesses may also be admitted. I expect that our ex ante perspective will quickly become an ex post perspective that must recognize the role political forces have played in promulgating some new evidence rules, particularly those rules regarding individual and group character.
If my predictions are accurate, I suggest a strategy for evidence traditionalists: provide the jury with a basis--a context--for understanding and evaluating these new types of evidence. To assist with accuracy and neutrality, juries will need a body of knowledge and methodology to accompany the new types of evidence regarding the defendant's character and past behavior and to assist them in distinguishing accurate indicators of guilt from evidence that merely produces prejudice. Some of this companion information should be group character evidence. [FN3]. Although the defense at both Menendez trials was based on abuse, the claim was more effectively and fully presented at the first, which ended in a mistrial, than at the second. (1996) (arguing against a single gender-neutral terminology and discourse with respect to battering, which tends to ignore an important element of context). "Battered person" appears to be a reasonable alternative and would cover non-traditional relationships and parricide, for example. Some have argued, however, that when others besides women in domestic relationships are included, the scientific basis for the syndrome becomes unclear. See Laura Huber Martin, Note, Ohio Joins the Majority and Allows Expert Testimony on the Battered Woman Syndrome, 60 U. Cin. L. Rev. 877, 889 n.85 (1992) (recounting the history of Ohio's statute relating to BWS, in which a gender-neural version of the statute was considered but rejected upon objection in the state senate that the applicability of the syndrome to men had not been scientifically established). I use the term "Battered Woman Syndrome" for three reasons: it is by far the most extensively used terminology; women are overwhelmingly those who are subjected to the conditions giving rise to the reactions at issue, see V. Pualani Enos, Prosecuting Battered Mothers: State Laws' Failure to Protect Battered Women and Abused Children, 19 Harv. Women's L.J. 229, 232 n.5 (noting that over 90% of the victims of domestic violence are women); and it is generally the label attached to the particular version of framework evidence I examine. The term draws attention to the kinship between "group character" evidence and individual character evidence. I contend that similar general rules for admissibility should apply to group character evidence--although not to evidence of true syndromes--as apply to traditional individual character evidence. See infra note 33 and accompanying text.
[FN7]. When courts examine past events, as they do when guilt or innocence are being litigated, the task is one of "diagnosis." When courts are looking to the future rather than the past, the analogous use of syndrome or group character evidence is that of "prediction" of conduct. The similarity of the task involved when group conduct is used to determine how a person acted in the past--which I term a "diagnostic" use--and the task involved when group conduct is used to predict future conduct is well recognized. See, e.g., Laurence H. Tribe, Trial by Mathematics: Precision and Ritual in the Legal Process, 84 Harv. L. Rev. 1329, 1345-46 (1971) (noting that, where the relevance of probability concepts is concerned, "there is simply no inherent distinction between future and past events"); Walter & Monahan, supra note 5, at 573-74 (noting that the logic of inferences about individual behavior derived from group membership is equally valid as applied to future and past acts).
[FN8]. Although American law assumes that judges, as experienced factfinders, will be immune to the human frailties presumed to afflict lay jurors, empirical research suggests that judges are not fundamentally more adept at laying aside erroneous stereotypes than jurors. See [FN10]. Even this limited use of group character evidence constitutes an unusual role for evidence in American trials. Courts typically assume that the life experiences of jurors allow them to make proper judgments about general human reactions.
[FN11]. Indeed, all that is required to establish validity of the evidence is a showing of some degree of common response from a group of similarly situated individuals, rather than the diagnostic or causal relationship associated with a syndrome. See generally infra Section I.A.
[FN12]. See Dershowitz, supra note 1, at 3.
[FN13]. Within the class of the "unworthy," I include both those who have committed past acts of violence against the defendant and those whose general behavior or personal characteristics render them unsympathetic to the average juror.
[FN14]. See generally Robert P. Mosteller, Popular Justice, 109 Harv. L. Rev. 487, 489 n.10 (1995) (reviewing George P. Fletcher, With Justice for Some: Victims' Rights in Criminal Trials (1995) and noting that the trials that receive the most publicity often involve clashes between social groups and a battle between conflicting images and stereotypes).
[FN15]. "Political" is a broad term that includes not only the exercise of self-interested power by groups but also the process by which a moral component may be identified and incorporated into the law. See generally Andrew E. Taslitz, Interpretative Method and the Federal Rules of Evidence: A Call for a Politically Realistic Hermeneutics, 32 Harv. J. on Legis. 329, 353-95 (1995) (arguing that there is never a "single objectively valid interpretation" of the law, and that statutory interpretations are largely based on political reasons). Thus, the term is not necessarily pejorative, but its operation is quite different from either traditional evidentiary analysis or scientific evaluation.
[FN16]. I avoid use of the word "reform" when describing changes that affect criminal litigation because that term connotes improvement. Although many of the changes related to adjudicating crimes involving violence against women are worthy of being called "reforms," most changes in criminal litigation in the near-term will be motivated by little more than a desire to secure higher conviction rates and harsher punishment, such as recent changes in federal habeas corpus procedures contained in the Anti-Terrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (1996) , that make obtaining relief for violations of constitutional rights more difficult.
[FN17]. Webster's Third New International Dictionary 2320 (Merriam-Webster 1986) (emphasis added). The general definition does not indicate an invariant relationship between a disease or condition and its symptoms. [FN19]. See id.
[FN20]. 509 U.S. 579 (1993) (holding that the Federal Rules of Evidence, particularly Rule 702, limit the admissibility of proffered scientific evidence by requiring the judge to determine whether the expert's testimony is scientifically valid and relevant to the facts at issue). When used for a diagnostic purpose, the syndrome should rest on standard hypothesis testing and therefore should satisfy Daubert's most rigorous method of scientific validation. See id. at 592-94.
[FN21]. See infra text accompanying notes 27-29. [FN25]. See id. at 181-88.
[FN26]. See Myers, supra note 18, at 1456-57; see also Roland C. Summit, Abuse of the Child Sexual Abuse Accommodation Syndrome, 1 J. Child Sexual Abuse 153, 156-60 (1992) (observing that this syndrome has sometimes been used beyond its intended purpose to diagnose abuse). Most courts recognize a basic distinction consistent with the conclusion that CSAAS is not diagnostic of abuse, excluding such evidence when it is offered to prove abuse but admitting it for the more limited purpose of rehabilitating a child's credibility. See [FN30]. See generally Taslitz, supra note 6, at 26-28 (describing the potential uses of group character evidence in criminal trials).
[FN31]. See 1 J.E. Schmidt, Schmidt's Attorneys' Dictionary of Medicine D-76 (1992) (describing "diagnosis" as "[t]he determination of what kind of disease a patient is suffering from, especially the art of distinguishing between several possibilities").
[FN32]. See Taslitz, supra note 6, at 26-27. As discussed below, research done "on the dependent variable" is not satisfactory to determine that features are diagnostic. See infra notes 43, 63 and accompanying text.
[FN33]. The concern which underlies the general prohibition against receipt of character evidence is that the jury will take the admittedly relevant evidence of character to be more powerful than appropriate, and that the defendant should be protected against such prejudice in criminal cases. The analogy to the evidentiary principles governing admission of character regarding an individual is important in explaining the admissibility pattern of much group character and syndrome evidence. At least until the enactment of Federal Rules of Evidence 413 and 414, the basic principle regarding the character of the defendant or an alleged victim was that, when offered to prove conduct, it could be introduced by the defendant but could not be offered by the prosecution, except to rebut character evidence initially admitted by the defendant. Positive character for credibility purposes could be offered by either side once a witness' credibility was attacked. See generally 1 McCormick on Evidence ss 188, 191, 193, 194 (John W. Strong ed., Practitioner's 4th ed. 1992) (explaining the general rule of exclusion of character as circumstantial evidence and the exceptions to this rule: evidence of good character offered by a criminal defendant; evidence of the character of the victim in cases of assault and murder; and character evidence used to impeach a witness); see also Fed. R. Evid. 404(a) & 608(a). By contrast, the more probative habit evidence can be introduced by any party. See McCormick on Evidence, supra, s 195 (discussing the difference between evidence of habit and evidence of character and explaining that the former is generally admissible); see also Fed. R. Evid. 406. The limitations on CSAAS are consistent with the preceding principle and consistent with treating social framework testimony as group character generally. See Mosteller, supra note 6, at 111 (proposing that limitations placed on social framework evidence by Professors Laurens Walker and John Monahan, see Walker & Monahan, supra note 5, at 581, are similar to individual character evidence because social framework evidence is essentially a form of character evidence). CSAAS, like character evidence, is not admissible against the defendant to prove that the crime occurred. However, Battered Child Syndrome is admissible because the level of scientific certainty makes it far more probative, like habit evidence, and therefore admissible. See supra notes 27-29 and accompanying text. This analogy explains why defendant profiles offered to prove criminal conduct are (and should be) generally excluded, at least until the scientific evidence demonstrates a highly invariant predictive link. But see Myrna S. Raeder, The Better Way: The Role of Batterers' Profiles and Expert "Social Framework" Background in Cases Implicating Domestic Violence, 68 U. Colo. L. Rev. 147, 178-87 (1997) (arguing for broader admissibility of data regarding the phenomenon of battering, although not BWS itself, within a social science framework in the prosecution's case-in-chief). However, the enactment of Rules 413 and 414 breaks the historical pattern and allows the prosecution to use propensity evidence in the area of sex crimes to prove the defendant's guilt. See Fed. R. Evid. 413, 414. If that development extends to other areas, the admissibility of group character evidence offered against the defendant could likewise be changed. As developed below, the admissibility of CSAAS to rehabilitate credibility fits into the above described traditional pattern for character evidence. See infra text accompanying notes 35-49. Similarly, defense use of evidence regarding battered women when offered as group character or framework evidence fits the traditional pattern. See infra note 59 and accompanying text.
[FN34]. Courts do not make clear precisely why they impose this higher requirement of scientific proof. In addition to the reasons noted above, see supra note 33, courts may be requiring that the expert be able to testify to a reasonable degree of scientific certainty that a causal relationship exists, continuing a common law requirement that an expert must make such a claim regarding his or her opinion. See Edward J. Imwinkelried, Evidence Law Visits Jurassic Park: The Far-Reaching Implication of the Daubert Court's Recognition of the Uncertainty of the Scientific Enterprise, 81 Iowa L. Rev. 55, 67-68 (1995) . Or the exclusion may be based implicitly on a balancing of probativity versus prejudice, or on a belief that if such a claim of scientific certainty cannot be made, the scientific theory must be lacking validity. See id. at 68-69.
[FN35]. See Myers, supra note 18, at 1458.
[FN36]. See infra note 38. Some uses of BWS are virtually identical to the generally accepted use of CSAAS discussed infra. This is true when the evidence is offered by the prosecution to support the credibility of the battered woman in the prosecution of the batterer, and when BWS is offered to explain the apparently impeaching conduct of the complaining witness. See plaining witness exceeded the proper boundaries because complainant's conduct was not incomprehensible to jurors).
[FN37]. Determining whether public misperception exists involves ascertaining what the reality is regarding a social condition and what public perception is regarding that same condition. Finding an accurate measure, particularly a current direct measure, of each is often not possible. With regard to the latter, not only is the exact state of public knowledge difficult to determine, it is also likely to change over time and to be internally inconsistent. Although only an indirect indicator, a recent Justice Department study raises interesting questions about social reality regarding prosecutions of those charged with interspousal homicide and about current attitudes, particularly attitudes toward men and women defendants in such cases. See Patrick A. Langan & John M. Dawson, U.S. Dep't of Justice, Spouse Murder Defendants in Large Urban Counties (1995). The study showed that of male defendants in interspousal homicide cases, 46% pleaded guilty, 41% were convicted, 11% were not prosecuted, and 2% were acquitted. Of the guilty, 81% were sent to prison, for an average of 16.5 years. Of female defendants, 39% pleaded guilty, 31% were convicted, 16% were not prosecuted, and 14% were acquitted. Of the guilty, 57% were sent to prison, for an average of six years. See id. at 1. Do these figures reflect a rather sophisticated understanding of the social reality of spousal abuse and interspousal homicide by jurors, judges, and prosecutors? Or do they reveal the operation of erroneous stereotypes used against men or against women? The figures suggest that male murderers are generally treated more harshly than females: "In spouse murder cases, wife defendants were less likely to be convicted and to receive severe sentences than husband defendants." Id. Beyond that rudimentary point, however, it is unclear what we can conclude from this data other than that the task of discerning the accuracy of both social reality and of juror stereotypes is likely to be difficult and complicated. See Bonnie, supra note 1, at 8-9 (finding in a related set of data, not an indication that abused women have been given a license to kill their abusers, but rather an increasing trend in victimization of women). port, which does not rest directly on empirical research, rather than the research findings that suggest a contrary conclusion.
[FN40]. For example, in discussing expert testimony regarding eyewitness identification evidence, of principal importance is the fit of the evidence to the case, which is related to whether a trial participant can be identified as suffering from the syndrome. See infra Section I.C. With regard to BWS, I contend that admissibility should be problematic for some uses of that syndrome precisely because both the determination of whether a participant suffers from the syndrome and the determination of the relevant contours of the syndrome may be beyond the present capabilities of social scientists. See infra text accompanying notes 74-76.
[FN41]. Waiting to admit the group character evidence until after defense attack also aids indirectly in resolving the first issue of whether societal misperception exists. Presumably the defense would not have attacked credibility based on variance from a stereotypical response to abuse unless it believed the jury accepted the stereotype. See Mosteller, supra note 6, at 120.
[FN42]. Typically, the evidence is received as a response by the prosecution to an attack by the defense. However, courts are either very liberal in their determination of the defense attack required, see, e.g., Steward v. State, 652 N.E.2d 490, 499 (Ind. 1995) (holding that either defense discussion or presentation of evidence regarding unexpected child behavior justifies admission), or they require no per se defense attack at all if the facts of the case, such as delayed reporting, combined with juror misconceptions, might lead to incorrect inferences. See [FN43]. The basic substantive test for admissibility that courts should employ is to ask whether the jury can honestly be expected to use the evidence principally for credibility purposes, as opposed to using it as proof that the abuse in fact occurred. As discussed below in connection with BWS, see infra note 63 and accompanying text, research limited to the group of children who are believed to have been sexually abused, which cannot definitively differentiate those children from non-abused children, is theoretically acceptable when CSAAS is not used for diagnostic purposes. See also supra notes 31-33 and accompanying text. This rehabilitative use of the evidence fits the pattern of admissibility for character evidence of individuals. See supra note 33.
[FN44]. PTSD is the term applied by the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders to symptoms that may develop following direct personal experience with an extreme traumatic stressor, such as a threat of death or serious injury, or a threat to one's physical integrity. The types of traumatic events include "military combat, violent personal assault (sexual assault, physical attack, robbery, mugging),... natural or manmade disasters, severe automobile accidents, or being diagnosed with a life-threatening illness." American Psychiatric Ass'n, Diagnostic and Statistical Manual of Mental Disorders 424 (4th ed. 1994). PTSD has six diagnostic criteria: 1) the person experienced an extreme stressor and responded through intense fear, helplessness, or horror; 2) the traumatic event is persistently reexperienced through nightmares, flashbacks, or similar experiences; 3) the person persistently avoids stimuli associated with the trauma and numbing of general responsiveness by behaviors, such as inability to recall an important aspect of the trauma or feelings and detachment or estrangement from others; 4) persistent symptoms of increased arousal are experienced, including difficulty sleeping or concentrating, or hypervigilance; 5) the symptoms have a duration of more than one month; and 6) the disturbance causes "clinically significant distress or impairment in social, occupational, or other important areas of functioning." Id. at 427-29. [FN46]. The terminology--Child Sexual Abuse Accommodation Syndrome or Rape Trauma Syndrome--may cause the jury to conclude that the expert reached a legal conclusion when the clinical evaluation of the behavior observed is not diagnostic or goes to a different issue. For example, the law of the state may define a defense to rape based on the defendant's reasonable but mistaken belief in the woman's consent. See, e.g, People v. Mayberry, 542 P.2d 1337, 1345 (Cal. 1975) (finding that defendant who holds a reasonable and bona fide belief that his sexual partner has expressed consent does not possess the wrongful intent required for the commission of forcible rape). In some instances under that definition, the woman will sincerely believe she was raped although the law would define the defendant as not guilty. In that situation, the expert, who has examined only the woman, might accurately conclude from her perspective that she suffered from the "rape trauma syndrome." See Mosteller, supra note 6, at 99.
[FN47]. The similarity between the conduct of those having the syndrome and a participant in the trial may occur because the participant is actually suffering from the syndrome, because he or she suffers from a related or broader syndrome with similar features (such as PTSD), or because of fortuity. In addition, the correspondence may be the result of a dishonest trial participant cleverly adopting a story that tracks the characteristics of the syndrome in hopes of achieving just this effect. Some believe that Lyle and Eric Menendez fall into this last category. See O'Neill, supra, note 3, at A22 (recounting prosecution's argument that defendants' abuse claims were fabricated).
[FN48]. The Minnesota Supreme Court, for example, limits BWS evidence to a general description of the syndrome and to the characteristics of a person who suffers from it, and does not allow the expert to specifically connect the defendant to the syndrome. See 653, 668 (1994) (indicating that test participants were less influenced by experts testifying about general group characteristics than by testimony linked to individual case histories). However, the effort to connect the evidence to a trial participant runs directly counter to efforts to limit excessive impact. See supra note 48. Some appropriate limitations, however, can be identified. Because the science reveals a societal misunderstanding of basic concepts but does not establish a true syndrome with precise dimension, courts should ensure that the evidence presented explicitly claims only to rebut and disavows an ability to define a positive reality. Thus, upon request by the opponent of the evidence, jurors should be instructed specifically regarding the limited validity and utility of CSAAS.
[FN50]. Battered Woman Syndrome may also be used in other contexts. For example, BWS may be used as the basis of a duress defense. See, e.g., United States v. Homick, 964 F.2d 899, 905 (9th Cir. 1992) (noting special application of duress defense in conjunction with BWS). (1996) . Although satisfactory to support the scientific validity of the evidence for credibility purposes, this reformulation is not an entirely adequate alternative for other purposes. Not all women who are believed to be battered meet the diagnostic criteria of PTSD. See Dutton, supra, at 1198; Duncan, supra, at 765. The solution to incomplete coverage is not so much a matter of recharacterizing BWS as PTSD as it is recognizing the fact that battered women fit no single profile, syndrome, or "disorder," whether it is BWS or PTSD.
[FN56]. See supra note 36. [FN58]. See, e.g., Edith Greene et al., Jurors' Knowledge of Battered Women, 4 J. Fam. Violence 105, 120-23 (1989) (discussing findings: 1) that jurors generally understood that women suffer anxiety, depression, and feelings of helplessness, and believe that leaving their abusive spouses will result in greater harm; 2) that jurors were less likely to be aware that battered women often blame themselves, feel dependent on their husbands, and predict when violence may occur); Dunn v. Roberts, 963 F.2d 308, 313-14 (10th Cir. 1992) ("The mystery in this case, as in all battered woman cases, is why Petitioner remained with [her batterer] despite repeated abuse.").
[FN59]. Although courts typically do not make this distinction explicit, the analogy to the rules admitting character evidence of individuals is very effective in explaining why group character evidence should be admissible when offered by the defense despite the fact that it is insufficiently powerful to have diagnostic effect. See supra note 33. Also, admission of BWS when offered by the defense has some constitutional support through the Due Process Clause. See, e.g., State v. Kelly, 478 A.2d 364, 376 n.11 (N.J. 1984) (noting due process support for admission of BWS to establish self-defense); Commonwealth v. Kacsmar, 617 A.2d 725, 730-31 (Pa. Super. Ct. 1992) (noting that the more generous standard for admissibility of exculpatory evidence as opposed to inculpatory evidence supports admission of battered person syndrome); see also Dunn v. Roberts, 963 F.2d 308, 313-14 (10th Cir. 1992) (finding that denial of funds for BWS expert who could have helped negate defendant's intent to aid and abet crimes committed by her batterer violated due process).
[FN60]. The fact that social framework evidence could provide a benchmark to help prove that the conduct in question was normal does not mean that it is necessarily admissible or that the conduct was necessarily legally reasonable. Common or frequent does not equal legally reasonable because the law incorporates elements of morality into that legal standard. See infra text accompanying note 144. However, there is a broad political consensus that the common response of women to domestic violence through self-help violence may be considered by the jury to be legally reasonable. [FN61]. This formulation raises legal questions as well. The defense that is developed suggests mental abnormality, which is difficult to establish for most battered women, and fits best into the category of excuse defenses rather than the typical justification formulation of battered-women-self-defense cases. See Cathryn Jo Rosen, The Excuse of Self-Defense: Correcting a Historical Accident on Behalf of Battered Women Who Kill, 36 Am. U. L. Rev. 11, 23-25, 43 (1986) (discussing rationale for treating battered woman self-defense as an excuse defense rather than as a justification defense despite the lack of a mental disability typically required for excuse defenses). Two rough conceptualizations of the "syndrome" exist. One focuses on the psychological impact of abuse, suggests viewing the woman's conduct as the consequence of psychological dysfunction, and supports an excuse defense; the other focuses not only on the psychological impact of abuse but also on the broader view of the circumstances and alternatives of battered women, supports viewing the conduct as a reasonable response to an abnormal situation, and leads to a defense of justification. See Schuller & Hastings, supra note 55, at 168-71.
[FN62]. Determining whether the woman's conduct was reasonable may depend on whether BWS means that the woman is largely helpless or frequently resists, in the mold of a survivor. Is the response of battered women relatively uniform, is it dichotomous, or is it so variant that a single syndrome cannot be identified?
[FN63]. Instead of randomly sampling women, the specific characteristics of interest (independent variables) are examined for those women already identified as battered or as having responded in self-defense (the dependent variable of interest). Research limited by such selection techniques has frequently been found to bias the conclusions that are reached. Because the members of the group studied all have high or low scores on one variable, that variable may be assumed to be the cause of the behavior or to be uniquely linked to the behavior when in fact others who do not exhibit the behavior at all have similar scores on the independent variable. See Barbara Geddes [FN67]. See Lenore E. Walker, The Battered Woman Syndrome (1984).
[FN68]. See Faigman, supra note 66, at 633-43.
[FN69]. According to the theory of "learned helplessness," women often remain in environments of severe battering because they are constrained by the battering to do so. See Walker, supra note 67, at 86-94. [FN75]. Often the existence of significant past abuse is abundantly proven by independent evidence. However, substantial proof outside the self-serving statements of the defendant may be more frequently lacking in the particular cases which prosecutors choose to pursue; prosecutors often choose to pursue certain cases precisely because, in their judgment, the defense to be employed is especially questionable or most likely to be ineffective.
[FN76]. See Dutton, supra note 55, at 1222-23; Schuller & Vidmar, supra note 39, at 281-82. The imprecise fit between the definition of the syndrome and the range of reactions of women to repeated battering means that use of the syndrome methodology leads not only to the possibility of false positives in fitting women erroneously into BWS but also to the possibility of false negatives in erroneously excluding women from its legal benefits. [FN81]. I want to note an alternative set of explanations for the broad admissibility of BWS despite weak scientific support. Professor Taslitz has suggested that a lower level of certainty may be required of science when used to prove a mental state because, inter alia, a necessity argument supports less exacting requirements than are required when proving that an act was done. See Taslitz, supra note 6, at 28. Professors Bonnie and Slobogin similarly argue for flexibility in the receipt of expert testimony--what they term the need for informed speculation--regarding the veracity and significance of claims of aberrational mental functioning regarding past conduct, also in part based on an argument of necessity. Richard J. Bonnie & Christopher Slobogin, The Role of Mental Health Professionals in the Criminal Process: The Case for Informed Speculation, 66 Va. L. Rev. 427, 452-55, 492-95 (1980) . In my judgment, the necessity argument is far stronger for the insanity defense than for the use of BWS. Once the legislature authorizes the insanity defense, it makes little sense to deny the defendant a method of proving that defense, which requires admissibility of psychiatric evidence, even if such evidence lacks scientific certainty.
[FN82]. When legislatures make the decision to admit BWS, the operation of a political judgment is easily assumed. For some of the appellate adoptions of the syndrome, the political and social judgment is just as clear. For example, in State v. Kelly, 478 A.2d 364 (N.J. 1984), the court discussed the magnitude of the domestic violence problem as a backdrop to ruling BWS admissible. See 478 A.2d at 369-72. In later-generation cases, however, explicit political and social content of the case is largely absent. Instead, the court simply recounts the substantial acceptance of BWS research by other courts without noting the existence of any scientific uncertainty about the syndrome or its particular use in self-defense cases, and the political issues are left to an unreconstructed minority voice. See State v. Koss, 551 N.E.2d 970, 977-78 (Ohio 1990) (Holmes, J., concurring). The group of eleven states that have enacted provisions that require courts to admit expert evidence regarding BWS is a strange mix. Among these eleven are states that are typically progressive regarding gender issues, such as Massachusetts and California, see supra note 77, but the group is made up principally of conservative and "law and order" states, such as Texas, Louisiana, Georgia, Missouri, Oklahoma, and Nevada, where, for example, executions in capital cases are commonplace. See Mark Potok, Looking Death in the Eye in Texas: Law Lets Families View Executions, USA Today, Feb. 1, 1996, at 3A (noting that since 1976, Texas has conducted 104 executions); Tony Mauro, Pace of Executions Likely to Increase, USA Today, Dec. 29, 1995, at 3A (listing the number of executions for these states since 1977 as follows: Louisiana 22, Georgia 20, Missouri 17, Oklahoma 6, and Nevada 5). I suggest that a combination of forces may be at work--a loose coalition of women's groups and the new brand of law and order supporters for whom self-help or vigilantism has a positive value in light of their perception that the justice system has failed to convict and adequately punish the guilty. 155-58 (1995) . By contrast, I am offering the view that the mainstream legal system, including some legislatures, has begun to hold a more favorable view toward battered women who kill, even those whose conduct may go beyond the traditional dimensions of self-defense. In support of my position, I note that the conviction rates and sentences imposed in prosecutions of spousal killings are more favorable to female than to male defendants. See supra note 37. Which image is accurate? I believe the dispute can never be clearly resolved because observers too often concentrate on a small set of notorious cases where the system has clearly failed, such as that of Judy Norman. See State v. Norman, 378 S.E.2d 8, 14-15 (N.C. 1989) (holding that woman who had been physically and mentally abused by husband over several years, and who had been diagnosed as suffering from BWS, was not acting in either perfect or imperfect self-defense when, out of alleged desire to prevent future abuse, she shot her husband while he slept). Broad data on how the criminal justice system handles most cases is difficult to obtain and evaluate, and individual stories about how the law handles cases correctly are of no real interest. I believe that, from a feminist perspective, the law deals better with cases of domestic homicide today than it did only a decade or so earlier. I suggest the difference in which cases are being examined explains the very different views of the typical battered-woman homicide defendant held by some scholars who have examined the field. Professor Maguigan, for example, contends that, contrary to a frequently expressed stereotype among scholars, the vast majority of battered women who kill do so either during an ongoing attack or when an attack is imminent rather than during a period of peace and therefore outside the scope of traditionally defined self-defense. See Maguigan, supra note 51, at 384-85. Professor Maguigan has, I believe, examined typical cases instead of unusual ones. See id. at 464-78. [FN89]. Interestingly, the discord between the science and the law may be in the process of correcting itself as the understanding of the phenomenon of battering becomes more sophisticated and as less, rather than more, is claimed for the syndrome. The heavily theory-driven BWS of Dr. Walker--suggesting psychological abnormality, providing powerful explanation for conduct, and requiring the ability to define and diagnose a uniform pattern of behavior--is being replaced by a more general set of concepts that emphasize the significance of battered women's experiences, including not only psychological reactions, but also the circumstances and alternatives--the broad social reality--facing women. This latter reformulation includes focus on the lack of effective community alternatives as well as economic constraints. See Dutton, supra note 55, at 1201-03, 1233 (suggesting that expert witnesses on BWS should follow an assessment and evaluation process individualized to the particular victim, that general testimony on BWS requires balancing society's interests with the victim's wishes, and that economic issues may impact a woman's decision to press charges); Schuller & Hastings, supra note 55, at 171 (referring to various theories positing that a woman's circumstances and alternatives are integral to the testimony about BWS). The lesser claims of this testimony make it easier to sustain from a scientific perspective. In particular, inability to diagnose a particular syndrome is largely eliminated as a significant difficulty. See Schuller & Vidmar, supra note 39, at 281-82 (discussing the accuracy of diagnosing BWS). However, the reformulation may exacerbate another problem--the difficulty of preventing group character or framework testimony from being used on behalf of others who have engaged in self-help violence. If the demands on the science are rather minimal, and if the evidence is admitted under an analogy to character evidence, see supra note 33, then limitations on use of this evidentiary doctrine by defendants in other situations may be easier to surmount. As discussed below, I believe this danger can be dealt with in the main by application of the remaining evidentiary requirements, see infra Section II.B., and by a more explicit recognition of the important role that politics has played in the decision to permit the admission of evidence regarding battered women. See infra Section II.C.
[FN90]. Depending on the rigidity with which a syndrome is defined, the change thus does not automatically entail the negative consequence, recognized by scholars, that the creation of a separate standard of reasonableness for battered women would likely lead to denial of a defense to women who differ from the stereotype. See Maguigan, supra note 51, at 443-45. Even more flexibility is available if the more general "group character" concept is employed. See supra note 87.
[FN91]. A focus on such contextual information is a hallmark of a feminist approach to law. See Aviva Orenstein, That Same Old Voice Is Yelling Again: A Feminist Critique of the Excited Utterance Exception to the Hearsay Rule, 85 Cal. L. Rev. (forthcoming 1997) (manuscript at 25-30, on file with author). The use of an evidentiary concept that broadly admits contextual information may offer a greater ability to adapt to differing factual situations, but it may generate limitations similar to those associated with a separate standard of reasonableness for battered women. See supra note 90. To the degree that BWS is limited to an erroneously defined or stereotypical battered woman, such as a helpless victim, it may improperly omit those who do not fit the type, such as those who have repeatedly offered active resistance. See, e.g., Ayyildiz, supra note 87, at 146.
[FN92]. The virtual equivalence between the admission of BWS and a change in the substantive law is most clear in the five states that have enacted statutes that declare the evidence admissible to show the imminence of the threat or the need for immediate use of deadly force. See Ga. Code Ann. s 16-3-21(d) (1996) (Michie Supp. 1996) . Presumably, the admissibility of BWS on these issues means that even if the killing occurred in a non-confrontational situation, such as when the decedent was sleeping, the defendant will be entitled to a self-defense instruction. Admission of BWS is not always tantamount to a change in the substantive law. One of the most well-known and often criti- (1996) (criticizing the Riker opinion). The Riker court was particularly direct about its concerns. It argued that recognizing BWS within the duress defense would mean that "the evidentiary doors will be thrown open to every conceivable emotional trauma," Riker, 869 P.2d at 51 n.5, and noted that duress differs from self-defense in that the latter involves acts against the person abusing the defendant while the former frees the defendant from liability for harm to "an innocent third party." Id. at 51. Although placed in the context of the legal definition of duress, I believe this reticence to extend BWS to duress defenses reflects the absence of societal consensus that battered women should be supported when their conduct affects others beside the abuser or involves ordinary crime, such as drug distribution. As discussed infra Section II.A., I believe that "abuse excuse" defenses are most effective with juries when the victim is the abuser--not as a general excuse for criminality--and that this same political reaction operates when appellate judges shape the law. Cf. Montgomery, supra at 405-06 (criticizing the Riker court's analysis of evidentiary issues and attributing errors to a focus on policy and "acceptable" results). Furthermore, courts that accept the use of BWS within a duress defense attempt to draw a distinction between the plight of battered women and other psychological syndromes. See, e.g., United States v. Homick, 964 F.2d 899, 905 (9th Cir. 1992) (declaring "that the unique nature of battered woman syndrome justifies a somewhat different approach to the way we have historically applied [the principles of the duress defense]"). Although use of BWS or similar evidence under the duress defense will likely continue to meet resistance because of a lack of political consensus that women should be excused for acts against uninvolved third parties, recognizing more explicitly that admission of BWS-type evidence is a response to a unique social malady may make its use more palatable. See Emerson, supra at 338-39 (arguing that the feared extension of the defense to youth gang violence is already precluded by the requirement that the defendant has not recklessly placed himself in a situation likely to produce duress, a situation that society should acknowledge is different than the abusive relationship in which many women innocently find themselves). Finally, viewing the effects of battering on women as a "syndrome" that suggests psychological abnormality may inhibit admission of evidence of the effects of battering to support a duress defense, which is predominantly objective in character and imposes the requirement that the defendant resist the coercion as would a person of reasonable firmness. See id. at 334-36, 339.
ation between the confidence of a witness in his or her identification and the accuracy of that identification. Two witnesses in the case had expressed high confidence in their identification, and the appellate court recognized that the expert testimony would have rebutted "the natural assumption that such a strong expression of confidence indicates an unusually reliable identification." Id. at 1400.
[FN105]. See, e.g., Ex parte Williams, 594 So. 2d 1225, 1227 (Ala. 1992) (concluding that the trial court did not abuse its discretion in excluding expert testimony where that ruling appeared to be based upon the expert's unfamiliarity with the facts of the case and lack of personal contact with the victim); Lewis v. State, 572 So. 2d 908, 911 (Fla. 1990) (approving exclusion of testimony because "[t]he psychiatrist admitted he could not testify regarding the reliability of any specific witness, but could only offer general comments about how a witness arrives at his conclusions"); State v. Gardiner, 636 A.2d 710, 713-14 (R.I. 1994) (affirming trial court reliance, inter alia, on fact that expert had "no idea about this particular witness in this particular case, her level of stress").
[FN106]. Ironically, any claim by the expert to make the connection between the science and the witness is likely to add to the potential prejudice from such testimony by increasing the danger that the expert's testimony will be overvalued. See supra notes 48-49 and accompanying text.
[FN107]. See People v. Enis, 564 N.E.2d 1155, 1165 (Ill. 1990).
[FN108]. See id. at 1165. The court was also concerned with the general problem of the overuse of expert testimony: We caution against the overuse of expert testimony. Such testimony, in this case concerning the unreliability of eyewitness testimony, could well lead to the use of expert testimony concerning the unreliability of other types of testimony and, eventually, to the use of experts to testify as to the unreliability of expert testimony. So-called experts can usually be obtained to support most any position. The determination of a lawsuit should not depend upon which side can present the most or the most convincing expert witnesses. We are concerned with the reliability of eyewitness expert testimony..., whether and to what degree it can aid the jury, and if it is necessary in light of defendant's ability to cross-examine eyewitnesses. Id. (citations omitted).
[FN109]. See supra note 71-73 and accompanying text. [FN111]. As expressed in cases like United States v. Alexander, 816 F.2d 164, 169 (5th Cir. 1987), courts also focus on the "overburdening" of the courts if such evidence were routinely admitted, which sounds like an objection regarding "waste of time." See Fed. R. Evid. 403. This concern is different than the outcome-determinative focus that I am suggesting, and certainly for some courts it is a sufficient independent reason. Nevertheless, the "overburdening," or "waste of time" rationale, absent concern about the impact on the outcome, would not produce the consistent pattern of exclusion observed. Important evidence is generally admitted despite concerns about consumption of time, and in many cases, expert evidence regarding eyewitness identification would prove important. Although it is generally not articulated, I suspect that the principal justification for exclusion is a fear by many courts that such expert testimony would prove effective in discrediting eyewitness testi- [FN122]. Testimony that the defendant's conduct was reasonable should not be allowed. Such testimony represents a classic violation of the rule stating that use of unelucidated legal terminology by an expert is forbidden. See Fed R. Evid. 704 advisory committee's note. Also, the decision of a jury that the conduct of the defendant was reasonable incorporates both factual and moral elements. The expert is incapable of rendering an opinion regarding the legal reasonableness of the conduct. Such testimony should remain inadmissible regardless of whether syndrome testimony is received for other purposes. See infra text accompanying notes 144-45. pothetical defense has a real prospect of succeeding, it remains merely humorous. The "Urban Survival Syndrome" defense is likely self-defeating in cases like Osby's, where a young black male is charged with killing other young black males, because the defense suggests that the jury should be very careful about acquitting the defendant. The "syndrome" creates not only a fear of the decedents, but also a fear of the defendant himself as a member of the vilified and dangerous group. Similarly, the examples given in the prosecutor's brief in the Grant case regarding the "reasonable militant militia-person" for Timothy McVeigh and the "reasonable former athlete/movie star"--apparently for O.J. Simpson--hypothesize a self-defense claim by both. See supra note 141. Self-defense was not offered for Simpson and has not been mentioned for McVeigh. Under the facts of these cases, self-defense claims would be ludicrous.
syndromes accurately on the basis of their psychological markers. See, e.g., State v. Hennum, 441 N.W.2d 793, 799 (Minn. 1989) (limiting BWS evidence to a general description of the syndrome and to the characteristics of a person who suffers from it and prohibiting the expert from linking the defendant to the syndrome). Thus, restrictions on such broad-based scientific judgments are appropriate. In the second category are restrictions based on the anticipated impact of the testimony on jurors. Attempts by courts to regulate the impact of such testimony as best they can are not improper. If impact is to be the determining factor, however, our empirical knowledge is not yet sophisticated enough to resolve clearly the multitude of issues that would have to be addressed before the conditions of admissibility could be fully specified. Because precise calibration of impact is likely not possible, any restrictions regarding the form of the evidence for that purpose would have to be broadly drawn. By arguing that only broad, categorical rules are practical, I am not taking issue with the use of Daubert or other tests of scientific validity to screen such evidence regarding basic theory and methodology. Indeed, restrictions should be based on the limits of science. My argument is, first, that when applied to the facts and context of specific cases, our knowledge is limited and indeterminate despite the continued best efforts of social scientists and legal scholars and, second, that our current (or future) inability to fully resolve these uncertainties should not bar admission if the broader issues of basic scientific validity have been resolved. mission of a class of evidence, even where that enactment is an evidentiary rule, than when admission comes through a judicial ruling.
[FN168]. Candor may have a number of benefits. See Taslitz, supra note 15, at 399-401 (arguing that candor may cause decisionmakers to produce better decisions, as a result of requiring them to articulate more clearly the basis for their action, and may improve legitimacy). this nation's history. Perhaps these rules are antiquated and misguided and should be changed, but I feel otherwise and believe they should be altered only in the area of violence against women, where the social justification is very substantial.
